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CHOSEN REMARKS ON ABIDING THE PATIENTS’ RIGHTS AT THE
CARETAKING AND MEDICAL TREATMENT FACILITIES

Sroka T.
Universytet Jagiellonski w Krakowie
(m. Krakow, Rzeczpospolita Polska)

On 4 June 2009 the Patients’ Rights and the Patient’s Rights Spokesmen Act of 6
November 2008 came into force in Poland!. The Act determines, inter alia, the rights
of the patients, that are vested in them while being provided with medical service.
The aforesaid legal act is to be applied to alt kinds of medical service and patients,
including the persons who are beneficiaries of the so called long term healthcare. It is
important to emphasize that due to the progress of aging of the Polish society, the
demand for such healthcare rises. If more and more people use the services included in
long term health care, the question of abiding patients’ rights in caretaking and medical
treatment facilities and caretaking and nursing facilities gains more and more meaning.

From the perspective of long term care, as well as palliative care, article 20 of the
aforesaid Act is of special importance — it establishes the right of every patient to
dignity and intimacy, which include the right to die in peace and dignity. It is rightly
argued that this should be interpreted in the light of appropriate provisions of the
Medicine Doctors' Ethics Code? | especially article 30, according to which “A practitioner
should exercise every effort, to provide humanitarian terminal care and adequate
conditions of dying to the patient. A practitioner should ease the suffering of the
terminally ill and sustain, as far as possible, the quality of life until its end®” In this
context the regulation of article 20 of the aforesaid act is appropriate: “the patient in
terminal state has the right to medical services providing relief to pain and other
suffering”. The doctrine rightly argues that “easing all suffering, especially unbearable
pain is the basic premise of respecting human dignity®”. In this context, what is of
special importance is providing the proper standard of medical service to the persons
in caretaking and medical treatment facilities and caretaking and nursing facilities, so
that those services would ease the pain and other suffering on one hand, and on the
other — would allow to die in dignity. The mentioned questions are connected to the
problems of the so-called persisient therapy, euthanasia, and “do not resuscitate”
documents, which are beyond the scope of this study®

The practice knows numerous problems connected with respecting the rights of
the patient towards the persons using the medical services within the scope of the long
tern healtheare. Special attention should be drawn to the question of proper financing
of those medical services and supplementary services, as accommodation and boarding
of the patients.

According to article 15 section 2 point 6 of the Medical Services Financed from
Public Means Act of 27 August 2004%, the beneficiaries, according to the rules established
by the Act, have the right to, inter alia, guaranteed medical services of nursing and
caretaking within the scope of long term healtheare. It should be brought to mind that
in Poland medical services provided in caretaking and medical treatment facilities and
caretaking and nursing facilities are financed within long term caretaking, and not
within palliative or hospice care. Simultaneocusly, the Act in article 31d empowers the
health minister to determine, in a regulation, the list of guaranteed services. Such list
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of long term health care services is established by the Minister of Heaith regulation of
30 August 2009 concerning the guaranteed services of nursing and caretaking within
long term caretaking’, which establishes different ranges of services, according to the
differentiation between in-house and stationary conditions. From the perspective of
the caretaking and medical treatment facilities and caretaking and nursing facilities
functioning, the range of guaranteed services provided in stationary conditions is
important, and those are — according to § 4 section 2 of the regulation — comprise of:
medical services provided by physicians and nurses, general rehabilitation, psychological
services, occupational therapy, pharmacological and dietetic treatment, medical products
supply and health education consisting in preparing the beneficiary and his fz‘imily or
carers to self-caring and self-nursing in in-house conditions. These services are
guaranteed to the patients who gained not more than 40 points in the process of
evaluating according to ihe scale of the level of demand for care®.

The manner of settling between the service providers and the State Health
Fund is connected indirectly with providing the proper amount of guaranteed services.
According to § 14 point 7 of the Chairman of the National Health Fund bylaw no. 84,/
2009/DSOZ of 11 December 2009 concerning the determination of the conditions of
concluding and realizing the contracts pertaining to nursing and caretaking services
within long term therapy, the proper way of settling services included in palliative
care is a payment for a person-day unit. On the basis of the contract concluded between
the service provider and the National Health Fund the payment rate for a person-day
unit is established, according to which the service provider will be paid for every
patient that is staying at the caretaking and medical treatment facility or caretaking
and nursing facility, .

The problem arises when the agreed person-day unit payment is not sufficient
to cover the costs of providing all necessary services to the patient on proper level and
in necessary scope. Additionally, it has to be brought to mind that the National Healt.h
Fund applies different payment rates for different parts of the country®. From Fh1s
arises the threat that the service providers will cut down on the amount of services
provided or on the scope of services provided to the patients, due to the lack of cost
coverage by the National Health Fund. ‘

The service providers try to gain additional funds to cover the costs of provided
medical services, however, those are not always legal. In practice, one can encounter
the cases of dividing the medical services into the standard ones, which must be
provided to the beneficiary due to his needs and state of health, and the extra-standard
ones, which are not in the scope of obligatory services, and as such are not refunded.
This differentiation gives the service providers the possibility to acquire additional
payments from the patients for extra-standard services. It should be remarked t.hat
the Medical Services Financed from Public Means Act of 27 August 2004 requires
every patient to be provided with medical services appropriate for his state of health
and needs'’. When it comes to the patients of the caretaking and medical treatment
facilities or caretaking and nursing facilities no provisions regulate the question of the
standard of services provided, especially those provisions do not divide those services
into standard and extra-standard ones — they only state that the services are to be
adequate to the state of health and needs. From this a conclusion arises that the
minimal and obligatory range of medical services is determined by the health state
and needs of the particular patient. The worse the state and greater the needs, the
greater the number of services deemed to be appropriate.
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It is worth noticing, that the patients of the facilities are usually elderly people,
seriously ill, who have problems with exercising even the basic every day activity'’. In
this context, the appropriate range of services, which should be guaranteed to the
patients of the caretaking and medical treatment facilities or caretaking and nursing
facilities, is very broad and only in extraordinary cases particular services may be
determined as extra-standard ones. What is more, an abstract determination of such
services is impossible, only deterrination according to a particular patient is possible.
The determination of the exact health state and needs of a particular patient might
allow to state, that some services are extra-standard, but solely when pertaining to a
particular person. Therefore, creating a catalogue of extira-standard services by the
service providers is inadmissible.

The service providers cannot, as well, seek savings by charging the patients
with the costs of medicines and health products. There are cases in practice, when the
patients are obliged to supply e.g. diapers, dressing materials or anti-sore mattresses. It
should be pointed out that according to article 35 of the Medical Services Financed
from Public Means Act of 27 August 2004 the service provider, rendering services in
stationary conditions, is obliged to ensure his patients with free-of-charge medicines
and other medical products necessary to provide medical services, What is more, Minister
of Health regulation of 30 August 2009 concerning the guaranteed services of nursing
and caretaking within long term caretaking in § 4 section 3 obliges the service providers
to supply the beneficiaries free-of-charge, inter alia, medicines in the scope necessary
to exercise guaranteed services. From this arises a conelusion that the patient may be
obliged to supply by himself only those medicines and medical product that are not the
necessary element the services provided!'®

The practice knows another significant problem pertaining to seitling between
service providers and the national Health Fund. According to § 15 point 2 of the
Chairman of the National Health Fund bylaw no. 84 /2003 /DSOZ of 11 December 2009
concerning the determination of the conditions of concluding and realizing the contracts
pertaining to nursing and caretaking services within long term therapy, the day of
entering the patient into the caretaking and medical treatment facility or caretaking
and nursing facility and the day of leaving that facility are taken as one person-day
unit. As it is argued in the doctrine, the day of entering and the day of leaving are the
most costly days of the patient’s stay in the facility’, while the facility acquires only
half of the payment for it, instead of full payment. This situation may, due to financial
savings, force the facility to lover the quality or even the amount of services in those
days, which of course should not take place. It therefore calls for consideration if the
days of entering and leaving should be taken as full person-day units after all*,

The question of financing board and accommodation is also connected with the
problem of financing the medical services provided in stationary conditions. According
to article 18 of the Medical Services Financed from Public Means Act of 27 August
2004 the beneficiary, who stays at the caretaking and medical treatment facility or
caretaking and nursing facility that provides services 24 hours a day, has to bear the
costs of board and accommodation by himself. Nonetheless, the Act establishes the
maximum costs of board and accommaodation collected from the patients which cannot
exceed 70% of the beneficiary’s income according to the Social Security Act. It is
worth mentioning that the same regulation concerning board and accommodation is
found in article 34a section 1 of the Health Care Facilities Act of 27 August 2004,
which is a kind of superfluum.
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In practice on can encounter cases, where the caretaking and medical treatment
facility or caretaking and nursing facility breaks the aforesaid provisions. Within that
phenomena two situations can be pointed out. The first, where the rate established for
a particular patient for board and accommodation exceeds the stated 70% of the
beneficiary’s income. There is no doubt that this is a breach of the patient’s right to

acquire the services for proper payment. Such activity of the service providers is illegal. '

The second situation is when the caretaking and medical treatment facility or
caretaking and nursing facility determines the payment for board and accommodation
by percent, on the level in compliance with article 18 of the Medical Services Financed
from Public Means Act of 27 August 2004 (70% of the beneficiary’s income according
to the Social Security Act). Nonetheless the service provider also determines a minimum
mount of money, that is the minimum payment for board and accommodation. In this
manner the service providers iry o ensure to themselves an amount of money that
will be sufficient to cover the basic costs connected with the patient’s stay at the
facility. If the aforesaid amount of money stays within the 70% of the beneficiary’s
income, there is no problem. When this is exceeded, the situation is different. Such
activity of the facility should be taken as illegal, as the Act does not provide any
exceptions and in any case the costs acquired from the patients cannot exceed the
mentioned lmit. This is not changed by the fact that sometimes the payment collected
under article 18 of the Act will not be sufficient to cover the existing costs of monthly
board and accommodation of the beneficiary.

The financing of board and accommodation is connected with the problem of

providing proper meals at the caretaking and medical treatment facilities and caretaking
and nursing facilities. Despite the fact, that the beneficiaries bear the costs of the
board, very often the meals are not adequate to their age, physiological conditions and
state of health. While it should be pointed out that proper board has massive meaning

for effective medical procedures application, in fact being an element of applying

them properly. What is more, improper food may cause additional illnesses for the
patient, e.g. food poisening, which should be especially avoided by the entities providing
medical services. It deems proper for the caretaking and medical treatment facilities
and caretaking and nursing facilities to employ nutritionists who would establish

individually the kinds of meals for every patient, according to his age and state of‘

health.

'The right to decent death is not only the appropriate scope of medical services,
adequate for the person in need of long term or palliative care. This right is also
connected with the right to the patient being accompanied in the last hours of his life
by his relatives or other closest persons. A problem may arise in this aspect. Every
facility has a functioning regulation and determined visiting hours. Therefore there is
a guestion whether forbidding the close person from contacting the patient outside
visiting hours when the patient is dying would not be a breach of the patients right to
die in peace and dignity. It seems that this right — apart from proper living conditions
of course — also encumbers the right to support by close persons. J. Ciszewski rightly
remarks that “the respect towards this right means also ensuring the possibility to

contact with family and a clergyman. There should also be the possibility to watch over .

the patient continuously™”. According to that, the functioning regulation of the facility
should be providing for the possibility of seeing the patient outside visiting hours'®.
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